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remedial right on which the act is based is wholly irreconcilable with the 
remedial right which the subsequent action seeks to enforce. Conner v. 
Palinquist, 61 111., App. 551 ; Heidelbach v. Na'l. Bank, 33 N. Y. Supp. 
794. And it has been held that where a plaintiff has recovered judgment, 
realizing merely a nominal sum, that this does not preclude his asserting 
in a subsequent action that he has a lien on the personalty of the defend- 
ant. Wemple v. Hawenstein, 46 N. Y., Supp. 288. So a suit on a note 
against a corporation is no bar to a second suit against the signers of the 
note who were officials of the corporation. Bank of Brooklyn v. Wallis, 
32 N. Y., Supp. 381. 

Executors and Administrators — Attorney of Administration — 
Right to Compensation. — Goodman v. Griffith, 134 S. W., 1051 (Mo.). — 
Held, that an attorney does not forfeit his right to compensation from the 
estate for services rendered the administrator and his wife in presenting 
a claim in their favor against decedent's estate. Norton J., dissenting. 

Subject to the general requirement of good faith and reasonable pru- 
dence, an executor or administrator is entitled to employ and pay an attor- 
ney for advice in reference to the management of the estate. Smyley v. 
Reese, 53 Ala., 89; Roll v. Mason, 9 Ind., App. 651. An attorney's fees 
contracted in procuring letters of administration is not a proper charge 
against the estate. Wilbur v. Wilbur, 17 Wash., 683 ; In re Byrne's Estate, 
122 Cal., 260. But such fees are allowed an executor in contesting a will. 
Bradley v. Andress, 30 Ala., 80; Bratney v. Curry, 33 Ind., 399; contra, 
In re Parson's Estate, 65 Cal. 240. But where legal proceedings are made 
necessary by wrongful acts of the administrator or executor then the 
attorney cannot collect his fees from the estate. Jacoway v. Hall, 67 Ark., 
340; Ross v. Battle, 113 Ga., 742. And contrary to the principal case, an 
estate is not chargeable with the services of an attorney which are 
rendered an administrator as an individual. Wilkinson v. Ward, 42 111., 
App. 541 ; Noble v. Jackson, 132 Ala., 230. But where it concerns him 
both personally and officially it is proper to apportion the counsel fees. 
Roll v. Mason, 9 Ind., App. 651; Nelson v. Bush, 9 Dana (Ky.), 104. 

Gaming — Action to Recover Money Lost — Payment. — Mann v. Gor- 
don, no Pac, 1043 (N. M.).— Held, that a plaintiff who engaged in a 
gambling transaction, and paid his loss by check some six weeks later, 
could recover under a statute providing that any person losing money at 
gambling might recover. Wright and Parker, JJ., dissenting. 

The general common law rule is to the effect that money lost at gaming, 
when the parties are in pari delicto, may not be recovered. Weyburn v. 
White, 22 Barb. (N. Y.), 82; West v. Holmes, 26 Vt., 530, though equity 
might grant relief to the loser; Thomas v. Watson, 9 Md. 536, note, and 
would not allow the innocent indorsee of a note given for gaming to sue 
the drawer. Talbot v. Hubble, 2 Strange, 1154. By statute, however, in 
some jurisdictions, the loser may recover at law. Jacob v. Clark, 115 Ky., 
2SS; Trumbo v. Finley, 18 S. C, 305. But the majority opinion in the 
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case under discussion is contrary to the general American and English 
rule, that money subsequently and voluntarily paid after a transaction, 
with full knowledge of the facts, cannot be recovered, though the claim 
was invalid. Cobden v. Kendrick, 4 Durnford & East T. R., 431 ; Flower 
v. Lance, 59 N. Y., 603; Beecher v. Buckingham, 18 Conn., no. Even 
though more was paid than was allowed by law. Selby v. U. S., 47 Fed., 
800. Nor can a set-off be maintained under such circumstances. U. S. v. 
Clement & Newman, Crabbe, 499. 

Innkeeper — Loss of Property of Guest — Care Required of Inn- 
keeper. — Giblyn v. Hauf, 126 N. Y., Sup. 581. — Held, that where a guest 
left a hotel in October, 1908, in debt to the proprietor, claiming to have 
left a chest with its contents, and made no inquiry about it until Novem- 
ber, 1909, when she tendered the amount of her debt and demanded 
delivery of the chest, and made no efforts to have its whereabouts dis- 
covered until March, 1910, such unexcused delay is sufficient to throw 
upon the guest the burden of proving actual negligence on the part of the 
innkeeper in failing to keep and restore the property left. Giegerich, J., 
dissenting. 

The prevailing view is that he is liable like the carrier, for all goods 
of the guest lost in the inn, unless the loss happened by act of God, or a 
public enemy, or by fault of the owner. Mason v. Thompson, 9 Pick. 
(Mass.), 280; Cunningham v. Bucky, 42 W. Va., 671. Whatever view is 
adopted, it is agreed that upon loss or injury to the goods being shown, 
the innkeeper is prima facie, and the burden is on him of establishing such 
facts as will exonerate him. Howe Mach. Co. v. Rease, 49 Vt., 477. It is 
generally held that after the relation of guest ceases, the innkeeper appears 
liable only as an ordinary bailee for the goods his departing guest may 
have left in his care. Adams v. Clem, 41 Ga., 665. According to one view 
the liability of an innkeeper in such cases is merely that of a gratuitous 
bailee, who is responsible only for gross negligence. O'Brien v. Vaill, 22 
Fla., 627. But some cases show a tendency to enlarge the liability of the 
innkeeper under such circumstances, beyond that of a bailee without com- 
pensation, and to hold him liable as a bailee holding property upon which 
he has a lien as a security for a sum due so as to be bound for ordinary 
care. Giles v. Fauntleroy, 13 Md., 126. So some courts hold, where a 
guest pays his bill and departs, leaving his property behind, the innkeeper 
is merely a gratuitous bailee of the party, and in case of its loss is only 
liable for gross negligence. Miller v. Peeples, 60 Miss., 819; O'Brien v. 
Vail, supra. But other cases hold he is responsible for want of ordinary 
care. Murray v. Marshall, 9 Colo., 482. And where the guest leaves 
without paying his bill, the innkeeper is only liable as a gratuitous bailee 
for goods left with him. Lawrence v. Howard, 1 Utah, 142. As a general 
rule it would seem that a guest does not have to prove negligence of the 
innkeeper in order to hold him liable. Burrows v. Trieber, 21 Md., 320; 
Carter v. Hobbs, 12 Mich., 52. 

Insurance— Mutual Benefit Association— Rights of Beneficiary. — 
Savage v. Modern Woodmen of America, 113 Pac, 802 (Kans.).— Held, 



